August 10, 2004

GC Negotiating Team Meeting

LaQuinta Inn, Denver

1:15 p.m. – Don Ament called meeting to order.

DEIS Public Meetings Update – Curt Brown

-10th, last, meeting is tonight in Denver.

-State reps have been at all meetings to address questions that EIS Team could not

-reasonable turn out; 330 people total at meetings. About 40-50 comments.

Don – Curt gave good presentations.

Curt – public comments to be disctributed to GC after close of comment period.

Roger – Gov. is getting lots of email.

States EIS Meetings

Mike – WY started having some, hard to explain in few minutes.

-in October or later start meeting with Platte Basin Resps/Legs.

Don – CO has been doing regular updates with water conservation board meetings

-still need to explain more; hard to see

Roger – people lost interest

-need to get Program described, non-jeopardy, then describe to Leg.

Sims – water users forming group to fund CO part of Program, they are up to speed.

Discussion of need for meeting between Aug. 11 and Sept. 22. Meetings for more detailed discussion on BO.

Don – BO go to public for comment?

Margot – just to GC; up to GC where get distributed. Not to print.

-Not like DEIS.

-generally DBO just to the action agencies, not cast in stone. Not a formal process like DEIS>

Cook – expectation that DBO would be out for public review; stated at DEIS meetings.

Margot – GC decide tomorrow if distributed.

Curt – tried to be vague/general about BO at meetings to let GC decide.

Authorization Language

Roger – work on big picture this morning.

Lawson – basic processes for getting federal funding for construction projects.

1) Feasibility study – Congress use for funding.

2) Need to budget in advance for “pre-construction” before construction.

CA is developing the feasibility study (Program).

Between Leg & Program funding can use “pre-construction” funds.

Earliest ROD date – Oct. 1, 2005

Draft Legs for Program in Jan/Feb 2006.

-subcommittees/committees hearing in both houses

Full Senate/House Fall 2006

Congressional Authorization 10/1/06 (FY07)

Budgeting process

-BOR - $4 million in FY04

-assuming 2005 is transition year, using some funds to start Program

-new schedule is lagging 1 year

-can still use this funds to complete everything for ROD in 2005.

What fund in 2006 if Program not in place until 2007? What do in FY2006? IMRP, etc.

-conduct pre-construction activities starting 10/1/05; potentially $4M. Would need state support for this $

Schedule recognizes 1) no ROD in early 2005, 2) need to use pre-construction activity funds, and 3) full program 10/1/06

How will states put in funds?

Roger – Identify packages for Program funding

-earliest state $ would be 06-07 (7/1/06). Working on this now.

-easier to work on budget for 7/1/07

Mike – identify fair share, how much for WY

-get funds sooner rather than later. Need to get authorization to change use of Pathfinder.

-WY can be ready, but need to hear for Gov.

-Split Pathfinder & Program funding by a year (?); need Gov. input.

Sims – CO likely fund through water user entity

-MOU with state to identify responsibilities.

-Planning to be ready 7/1/05.

Lawson – States need Program authorization Leg.

-companion Leg – e.g. Pathfinder

Pre-construction activities

1) LIHE Identification

2) IMRP

Mike – what is issue if any for ESA, between 7/1/05 to Nov 1, 05 (ROD)

-use 6 mo. extension

Margot – Need final Program soon to make sure FEIS & BO include it as the preferred alternative

FY06  $4M would be considered Program funds for cost sharing.

Dale – start Program with Fed $ and then states catch-up?

Maryanne – could happen and is not a problem.

When does Program start (13 year)?

-October 1, 2006 – when funded – Lawson

Group moved to discussion on schedule/Road Map.

Dale reviewed.

Curt – generally schedule looks good for EIS purposes. Are Program aspects that can impact on the ground activities should be done by 3/1/05 so they can be included in FEIS.

Roger – Intent is to have just the Program in EIS instead of GC 1&@.

-therefore Program need to focus on this date.

Margot – Need to figure time for BO also with Program prior to 10/1/05; maybe need final Program info by 2/1/05.

Land Plan

Dale reviewed LC and recommended changes.

Maryanne moved to accept, Besson 2nd. Approved.

Program Crediting and Exit Strategy

Cook – reviewed CO straw dog.

Purcell – Pay annually or all up front?

BREAK

TC Funding

Clayton Derby reviewed.

-For WC – issue for the period budgeted; through June 30, 2005.

Brian – RE issue contract for remaining seasons instead of rest of CA. 

Luecke – 2nd. Approved.

B/W Approved.

Crediting Group – will try to meet again before September 22 meeting.

Channel Capacity – Cook – conducting flood management study

-consultant report in about 3 weeks. Will share with GC.

Hydrocycling – Kraus

-understood discussions with informal; no DBO. No longer “informal”.

Minutes – get from Kraus

August 11, 2004

9:10a.m. Don called meeting to order

Presented plaques to past chairs.

Agenda – put BO discussion first.

Ralph – asked FWS NEPA/ESA experts to join group; direct liaisons to field offices.

Margot – reviewed laws behind reasons for BO

-went through parts of BO – TOC

-Non-federal projects covered under “inter-related activities” – e.g. all existing water related activities to 1997; GW; assumed depletions from new depletions plans. 

Species covered – central and lower Platte; how species effected in other states not covered.

Added some items to the Program – June meetings. GC1 was hard wired to not include these items; could not reanalyze after June.

Believe GC2 close to Program as now written; 

-discussed briefly on page 17 of BO.

Does address statues of some species; says that projects that may effect them are not well enough defined to analyze.

Environmental baseline – includes all the effects on River to date (1997)

-hydro baseline includes all projects

-look at current land conditions

Compare to action that is being consulted on

-WP, NDP, LP

The goes through effects on target species, different aspects of the species habitat

Then reaches conclusions on each species.

Jeopardy for birds with GC1.

Non-jeopardy for all species with GC2.

Incidental take statement – now required purpose is to see if potential for take, if there is then there are measures. Identify to limit take, functions as a permit to allow “take”.

Provision on take statement different from RPA. RPA is a recommendation.

Take statement – measures must be adhered to; must estimate amount of take (surrogate measure). If go beyond take, must reinitiate to continue activities; if not reinitiate then in violation.

Conservation recommendations

-describes facts, assumption.

Assumption that 3 things will be taken care of

1) good IMRP with AM

2) FWS/CNPPID discussion done

3) Depletions Plans done for analysis

Besson – Surrogate measures; if reinitiate based on take; only reinitiate just on that one aspect and not entire Program.

Tried to take out hot button issues; did not get them all.

-will to consider how to minimize

Ralph – where go from here?

1) GC have time with DBO for review and comment

-hot button items

-represent agreements correctly

-not to public at this time

Can set up calls or individual meetings to go through specific issues between now and DEIS comment period end.

-How proceed?

-fix some items now – wording changes

-how go to final BO? To just Program

Discussion
Don – timeline issues – states have identify issues now, but not completely reviewed.

Purcell – what role will BO have as progress through Program?

-understand that if take; then reinitiate if exceed level in incidental take statement

Ralph – help shape final Program to what actions need to be done – actions, IMRP

-Does IMRP have appropriate characteristics? Does not need to be as exactly stated in DBO if GC agrees on it.

Margot – GC can change things during 1st Increment as long as within realm of what has been analyzed then current DEIS/BO covers it.

Luecke – concerned with things not seen in DBO or Program

-no implementation schedule

-Water Plan

-Choke Point

-how deal with Depletions since 1997 to Program implementation

If not in Program, how address in BO?

Ralph – difficult for FWS also

-schedule also not defined in other places.

-e.g. clear-level-pulse

-GC needs to work on laying out the specific details.

Sims – appreciate approach FWS is taking to address individual concerns.

Areas of concern – not gone through in entirety

1) seem to be attach on IMRP/AM process

-concern that suggestions are tied to “non-jeopardy”

-want to look at as recommendations

-hope entire BO section can come out after GC works through AM Plan

2) Incidental Take Statement

-concerned that criteria/definition of take gets away from AM concept/testing the assumptions. Not looking at species specific response

-how play with AM?

-appeared that now have 2 sets of rules

1) Program

2) Incidental Take

Though Program would cover both Sec 7 & 9 

Issues

-seems now trying to get back some of issues that some in FWS feel the compromised on

Margot – not trying to get something back, hard to develop surrogate measures for allowable take. Not trying to get something back into Program.

Maryanne – difficult BO, AM

Dale – clarify what IMRP should contain

Existing IMRP does

1) provide information for AM

2) looks at basic assumptions

Is this kind of IMRP okay?

Ralph – no problem with having more in IMRP than what is needed for BO.

Purcell – has BO effected 13 years of certainty if milestones are met.

Ralph – No, need to make more explicit in BO

Purcell – FWS has idea of what is needed (squishing); states willing to try, but some think may not be possible and will need to move to different means (mechanical).

Not see flexibility to make those changes.

Ralph – have the flexibility

-have work to do on AM & IMRP to identify the decision points.

-make tighter decision making frame work

Luecke – do not have species responses with this Program, like had on CO River.

-makes BO difficult.

Sims – many believe that IMRP not limited to testing FWS hypothesis.

Maryanne – structures document/committee had a diagram on decision making, was removed. Have a starting point.

-Difficult to let someone other than GC make decisions.

Ralph – need to delegate the decisions.

Maryanne – need to get working clarified so all comfortable, others have the same interpretation as GC.

Margot – FBO will or should not have discussion on IMRP as included now, because IMRP will be done. FBO sections will look very different.

Ralph – relationship between AM and no jeopardy call?

-using AM structure to make decisions and fill gaps.

-expect changes to be made

-AM framework becomes underpinning of no jeopardy; how can FWS prove no jeopardy with all the unknown if challenged in court? – show AM structure

Roger – Need more detail on decision making, schedule, etc.

-include in Program; work out together

Ralph/Margot – yes

-then follow the “Green Book” during Program and not need to also consider BO

Margot – yes, have Program as non-jeopardy

Ralph – not want BO that says need to do X,Y,Z, above Program.

Roger – Incidental take issue?

Ralph – need to consider in developing Program, not put in necessarily

Kraus – thought Program cover both Sec 7 & 9.

Margot – that was the agreement, realize some habitat issues could result in take. How develop surrogate measures?

-make consistent with Program Document?

Roger – Incidental take seems to put FWS ideas back in, instead of relying on milestones for certainty.

Margot – need to work out language so can say implementing Program is addressing take

-capture in the Program Document so implementing Program address incidental take, FWS can do better.

Besson – Concern that public get DBO with current language will make it difficult for states to see Program.

-Need to work on language in BO together.

Ralph – reinitiate on an incidental take rarely undoes a large project, could change parts of Program.

Sims – comfort in hearing that the surrogates can change and be worked on by everyone

Felipe – has problem with scientific underpinning of surrogates – what does a 6% channel narrowing mean to the species?

Ralph – need to use something to identify take, if not then will lose the BO.

BREAK/CAUCUS

Don – need to take about process for addressing the issues.

Duane – need to having Program Document done in 2004 to make sure have FEIS/ROD by 10/1/05

-Need negotiating sessions that are focused on specific topics for 2+ days.

-use Chris Moore

Purcell – need to get the IMRP done for Program Document so it can be explained in BO correctly

Margot – 4 main topics; all have processes associated with them and schedules

1) Process on BO – hot button topics

2) Final Program Document

3) IMRP

4) Depletion Plans

Besson – intent now to work with FWS to get DBO available for the public?

Ralph – get the band-aids for each parties concerns; then still need to decide if distribute or post.


Jim – put in placeholder RE surrogates; stating that incidental take issues need to be addressed and they will work on identifying measurements

Roger – take out incidental take language and few other issues – 90% of concern.

Ralph – need to officially retract or withdraw DBO

-work on issues and redistribute DBO

-Anchutz will need to officially retract; Ralph will send him a memo requesting this.

Margot – concerns seem to be with the triggers that go into reinitiation.

Luecke – may be more interest in a withdrawn DBO than the actual BO.

Can retract DBO, then go to final BO after working on Program Document and working on BO.

Need to focus on those topics needed for FEIS Analyses and (therefore analyses in BO) – Feb 05 information needed for 10/1/05 ROD

Need to get parts of FEIS done before FBO

Mark – BO lag behind by 2 months

Therefore need final Program Document by end of year; Jan 1, 2005

Besson – Depletions Plan schedule is a question

Margot – need in better shape with less assumption than currently there are now.

FEIS 7/1/05 or 8/1/05

DBO 9/1/05 or 10/1/05

ROD 10/1/05  DBO and ROD released together

Ralph – uncertain what level of funding for FWS will be past 10/1/04

Schedule – Reviewed

Depletions Plans – Lawson

-WMC tried to run through some examples

NE – not developed tool to route depletion through central Platte to see impact.

-look at impact to other appropriators to see impact on central Platte.

-what water get to central Platte, impacts to target flows.

Predictive tool not available in the schedule for other Program development schedule (2/1/05)

Colorado also needs to use NE roughing mechanism to determine replacement need at Tamarack

-CO returning to DS F in 1997 CA until other routing factors developed.


COHYST – Identify depletions by reach, not by impacts on central Platte. How route depletions still no known.


Need to decide what WY should replace at the stateline – then route through NE system when developed to determine impacts on central Platte.

Once the routing is identified and other items on process are done, the WMC can review and recommend to the GC. Not need details on A’s (e.g. COHYST). Tools in place before Program implementation (10/1/2006). What is needed for BO & EIS?

Discussion of NE replace New Depletions from 1997.

Cook – determine ? in water use from 1997 to Program using land use.

Any New Depletions between 1997 and 12/31/05 will not be made up under NE NDP; they will be replaced annually beginning of Program implementation.

Nebraska will “catch-up” with Depletions by end of 2008 because they will not have the projects in place day one of the Program. Depletions water came from the set-aside from WP projects.

Cook – by end of 2008 will be replacing or identifying projects that they will be relying on. NE cannot drive when WP projects will be done.

Luecke – not agree with what NE is proposing RE not paying back debt.

-not think John’s description of plans for BO & EIS is adequate. Need interim plan. That is more simple or moratorium on any depletions

Lawson – get tools in place by Program implementation (10/1/06).

Luecke – suppose not meet date for completing tools, then what happens? – use interim plan if final plan not ready.

Ralph – make up depletions from 12/31/05 – 2008?

Cook – replace from all new projects beginning 7/1/06, take a while to get projects up to speed.

Discussion of how/if states need to make up all depletions in Yr. 1 or have 3 year implementation period in 1997 CA.

Margot – decrease ramp time?

-use power interference/water leasing for immediate replacement.

Lawson – spoke with Curt & Mark about EIS/BO needs for Depletion Plans

1) lay out the process

2) look at amount of new depletion during 1st Increment

Curt – look at full Program implementation

-treat depletion plan as another element in the model with WP; look at effect over period of record.

Future Meeting Dates

September 1 – for working with FWS on DBO hot button issues. 9-4. Arrange for conference phone. 

Ralph – can work on other days with individual parties.

IMRP

-revise based on BO

-more definition for AM process

-get expert assistance

Make Feb 1 date, hope for Dec completion

Kraus – concern/suggest more GC involvement in the steps.

Ralph – provide information on how AM has been used in other BO’s around the country.

Brian – how roll in the NAS suggestions.

Felipe – will identify gaps; will need sp/system experts to help address.

Ralph – recommend approve budget

Maryanne – allow more $ for more private people – budget of up to $25K, to FC if more $ needed

ED – circulate names/credentials to GC of potential experts

Brian/Kraus – need GC involvement at all steps.

Sims – past efforts were to steer away from ARM

-toward a negotiated Program AM

-experts not understand past negotiations

Besson – 2nd
Need more input on Questions/Issues from parties other than FWS.

